Dispute Resolution: Rescission[image: ]
Standard Operating Procedure
Owner/ Department: ZAF – Human Resources

1. Purpose: 
	
1.1	The objective and purpose of this SOP is to set out the process followed internally in the Group HR Department when a default award is received from the CCMA / Bargaining Council or when the Group HR Department receives an application for rescission of a default award, and pertains to employees employed under SMSA/Namibia Logistics (Pty) Ltd or any of its subsidiaries or business units.
 
2. 	Applicability: 	

2.1	This internal procedure is applicable to all CCMA / Bargaining Council default awards or applications for rescission, in respect of all permanent and non-permanent employees employed under SMSA/Namibia Logistics (Pty) Ltd or any of its subsidiaries or business units.

3. 	Procedure:

3.1	The Company Applies for Rescission:

Step 1:       	The Group HR Department will receive a CCMA / Bargaining Council default award that is not in favour of the Company, by fax or by email. 

Step 2: 	The Group HR Department investigates the matter from the relevant business unit, gathers relevant information, i.e. evidence, contract of employment, and any other documents. The Group HR Department thereafter creates a CCMA file.  

Step 3:	The Group HR Department also investigates whether CCMA documentation was served to the correct address, and if so, the reasons why the matter was not referred to the Group HR Department.

Step 4: 	The Group HR Department drafts a rescission application accompanied by a supporting affidavit, and serves the application on both the employee and the CCMA / Bargaining Council, within fourteen (14) days of becoming aware of the default award. 

Step 5:	The Group HR Department receives a rescission ruling on paper, without the matter having being argued, or a notice of set down from the CCMA / Bargaining Council setting the matter down for argument.

Step 6: 	If a notice of set down is received, the Group HR Department appoints a company representative to prepare for and attend the matter on behalf of the Company. 

[bookmark: _Hlk496860074]Step 7: 	After argument of the matter, the Group HR Department receives a rescission ruling within fourteen (14) days.  

Step 8: 	The Group HR Department informs the Company of the ruling and provides them with a copy thereof. 

Step 9:	Should the matter be settled (with a mandate from the Company) before or during the rescission hearing, the representative makes sure to provide the HR Department with the settlement agreement within twenty-four (24) hours of having settled the matter as well as a completed Labour Cost Allocation Form in order for the HR Department to apply for a tax directive. The representative makes sure that payment is made to the Applicant and that proof of payment is on the file.  

3.3	The Company receives an Application for rescission:

Step 1:  	The Group HR Department receives a rescission application after an arbitration award was made in favour of the Company via email / fax.

Step 2: 	The Group HR Department investigates the grounds for the application for rescission (an affidavit), which may include that; the applicant had been ill and therefore could not attend the arbitration, the applicant was not properly informed of the arbitration, the applicant was incarcerated, transport issues, etc. 

Step 3:	Should the Group HR Department not have received the application for rescission, the HR Department will request same from the CCMA / bargaining council. 

[bookmark: _Hlk505253538]Step 4:	The Group HR Department gathers all relevant information and drafts an affidavit opposing the application for rescission within fourteen (14) days of having received the application for rescission, by sending an affidavit opposing the application for rescission to all parties involved including the CCMA. On the answering affidavit, the Group HR Department provides reasons as to why the rescission application must not be granted, concentrating on the reason for the applicant not having attended the arbitration / con/arb process and the applicant’s prospects of success should rescission be granted.

[bookmark: _Hlk505253716]Step 5: 	The applicant may respond within seven (7) days of receiving the Company’s opposing affidavit with a replying affidavit.

Step 6:	The Group HR Department, will receive a date and time for the argument of the application for rescission by way of a notice of set down, if the matter is not heard on paper.

Step 7: 	The Group HR Department appoints a company representative to prepare for and attend the rescission hearing on behalf of the company. 

Step 8: 	The Group HR Department receives a rescission ruling from the CCMA via fax / email, within fourteen (14) days, indicating whether rescission is granted or not.

Step 9: 	The Group HR Department informs the HOD / MD of the Company of the ruling and provides them with a copy of the ruling.

Step 10:	Should the matter be settled (with a mandate from the Company) before or during the rescission hearing, the representative makes sure to provide the HR Department with the settlement agreement within twenty-four (24) hours of having settled the matter as well as a completed Labour Cost Allocation Form in order for the HR Department to apply for a tax directive. The representative makes sure that payment is made to the Applicant and that proof of payment is on the file.  
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